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STATE  NECESSITY 


CONSIDERED 


As  a  Question  of  Law. 


iM  ^  £.>  '^^^^  freedom  of  theprefs 
5^55^1  is  one  of  the  peculiar  pri- 


<*kjH(*^>^  a  decent  and  well  rc^u- 

vileges  of  a  free  conftitution,  fo  it 
never  can  be  exerted  more  properly, 
than  when  it  is  employed  to  com- 
bat new  and  dangerous  opinions 
ol:  evil  tendency  to  the  freedom  of 
that  government  by  which  itfelf  is 
B  pro- 
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protedcd.  Men  who  are  free,  and 
who  deferv^e  to  be  fo,  will  think 
freely,  fpeak  freely,  and  write  freely. 
That  government  which  is  founded 
upon  principles  of  liberty,  will 
cherifli  within  it  the  fpirit  of  li- 
berty ;  and  that  fpirit  of  liberty 
will,  in  return,  protedl  that  go- 
vernment whenever  it  is  affaulted 
or  undermined  by  dodrines  fub- 
veriive  of  the  generous  principles 
upon  which  it  is  founded. 

It  is  in  this  fpirit  that  I  propofe 
fhortly  to  confider  the  important 
queftion,  which  a  late  extraor- 
dinary (though  under  the  pecu- 
liar circumftances)  necefiary  mea- 
fure,  has  rendered  the  mofl  inte- 
refting  objedl  of  the  public  atten- 
tion. In  fo  doing,  I  fliall  firfl: 
confine  myfelf  folely  to  the  quef- 
tion 
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tion  of  Legality^  leaving  the  quef- 
non  oi Expediency  to  be  confidered 
afterwards,  as  being  a  matter  quite 
diftind  and  feparate  from  the  other, 
but  which  hkevvife  well  deferves  a 
very  ferious  examination. 

What  then  is  the  point  to  be 
difcufled  in  the  following  fheets? 
Not  whether  ufage  of  office,  and 
a  long  courfe  of  precedents  can 
juftify  what  the  courts  of  law,  as 
well  as  the  cenfures  of  parliament, 
have  condemned  ;  not  whether  pri- 
vilege of  parliament  fhall  proted: 
her  members  from  the  law  in  cafes 
of  feditious  libels;  not  whether 
the  innocence  of  the  intention  fhall 
excufe  involuntary  breaches  ot  the 
law;  but  whether  the  difpenfing 
power  in  the  crown  fhall  be  again 
B  2  re- 
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revived,  the  bill  of  rights,  the  cor- 
ner ftone  of  the  whole  fabric  of 
our  liberties,  be  diffolved,  and  the 
parliament  of  Great  Britain  be  by 
degrees  reduced  to  a  parliament  of 
Paris,  to  prefent  remonftrances  in- 
deed, perhaps  to  impofe  burthens 
upon  the  people,  but  to  regifter 
fuch  edicts  as  the  crown  in  more 
arbitrary  times  may  think  fit  to 
force  upon  them.  This  is  a  doc- 
trine that  may  well  alarm  the  jea- 
loufy  of  every  friend  to  liberty  ; 
and  which  cannot  but  furprife  and 
aftonifli  us  the  more,  when  we  re- 
flect under  what  aufpices  fuch  per- 
nicious tenets  are  once  more  revived 
amonsR  us.  Were  Lord  StafFord  at 
this  time  our  fir Jl  minifler^  and  a  Jef- 
ries  high  chancellor  of  England,  no 
n^an  would  wonder  at  fuch  dodrines, 

and 
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and  the  friends  o^  Liberty  would 
be  fufficlently  upon  their  guard  to 
oppofc  and  to  confound  them.  But 
under  the  adminiftration  of  a  fole 
and  ahfolute  minijier^  whofe  pro- 
feflions  have  been  fo  loud  and  fo 
recent  amongft  us ;  who  furely  owes 
fome  return  of  fincerity  to  the  un- 
bounded confidence  that  has  been 
fhewn  him  ;  under  a  Chancellor 
who  has  rlfen  to  the  diftinguilTied 
rank  where  we  now  Ice  him,  as  it 
were,  arhitrio  popularis  aiirce ;  un- 
der fuch  an  adminiftration  we  could 
not  be  prepared  to  hear  thofe  prin- 
ciples avowed,  which,  fince  the  time 
of  fhip-money,  no  man  has  yet 
pre  fumed  to  publifli.  True  it  is 
however  (and  pofterity  will  be  to 
wonder  when  they  read  it),  that  to 
the  JEra  of  this  whig  adminijlratioriy 

it 
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it  has  been  referved,  that  flavifli 
dodlrlnes,  fo  long  fince  exploded, 
have  again  crept  forth  into  Hght. 

It  is  the  glory  of  this  conftitu- 
tion,  fays  one  of  our  ableft  lawyers, 
that  its  true  and  flmple  definition 
may  be  comprifed  in  three  words, 
goV8rnme?7t  by  law.  Indeed  what 
is  the  difference  between  a  free 
ftate  and  arbitrary  power,  but  that 
in  the  one  the  law  promulgated 
ftands  the  certain  and  unerring 
guide  of  our  conduct,  in  the  other 
the  uncertain  and  erroneous  will 
of  one  man,  or  of  a  few  men,  in 
whom  the  executive  power  refides, 
is  fubflituted  inftead  of  law.  In 
this  free  ftate,  therefore,  it  is  a 
fundamental  and  incontrovertible 
pofition,    that    neither   the    King, 

nor 
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nor  either  houfe  of  Parliament,  can 
have  any  right,  privilege,  or  power 
whatfoever  that  is  not  given  them  by 
'  lav/.  The  prerogative  of  the  crown 
is  not  lefs  derived  from  that  fource 
than  any  right  of  the  fubjed:,  for 
the  true  definition  of  prerogative 
is,  "  that  which  is  law  in  the 
cafe  of  the  crown,  and  is  not  law 
in  the  cafe  of  the  fubjed:."  If  an 
exertion  of  the  power  of  the  crown 
fhould  not  ftand  juftified  by  law, 
much  more  if  it  fhould  contradid: 
pofitive  and  exprefs  laws,  to  which 
the  prerogative  has  immediately 
given  its  affent,  fuch  an  ad:  of 
power,  founded  upon  whatever 
motives  of  expediency,  or  emer- 
gency of  ftate  however  cogent,  is 
neverthclefs  a  violation  of  the  con- 
ftitution  eftablifhed  by  law,  an  ille- 
gal 
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gal  adl  of  power,  whether  direded 
to  good  or  bad  purpofes,  an  af- 
fumption  of  authority  not  delegat- 
ed by  the  legillature  to  the  crown, 
and  confequently  is  in  itfelf  a 
nulHty  otherwife  than  as  obedience 
to  it  may  be  compelled  by  force* 
Neceffity  of  fiatc,  therefore,  can 
never  render  that  ad  of  the  crown 
legal  which  without  that  neceffity 
would  be  clearly  illegal. 

If,  however  unforeieen  and  in- 
evitable, neceffity  fhould  at  any 
time  render  it  incumbent  upon 
the  minifters,  for  the  fafetv  of  the 
people  and  the  falvation  of  the 
ftate,  to  ftand  forth  as  in  cafes  of 
fudden  hoftility  and  rebellion,  uhi 
iiiter  arma  Jilent  leges ^  or  in  the 
prefent  inftance  of  famine,  to  whicl^i 
4  the 
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the  principle  of  that  maxim,  may^ 
in  fome  meafure,  be  adapted  ;  it 
would  in  fuch  inftances  become 
their  duty  to  acl  at  their  own  perils 
and  to  violate  the  law  for  com- 
mendable and  meritorious  pur- 
pofes.  The  end  will  fufficiently 
juftify  the  means,  and  they  will  de- 
ferve  the  more  highly  of  their 
country,  as  the  rifque  they  take 
upon  themfelves  is  greater.  In 
that  cafe,  the  legiflature  alone  can 
abfolve  them  of  the  violation  of 
the  law,  by  declaring  at  the  fame 
time,  thanks  and  approbation  to 
the  motives  through  which  the 
law  was  violated.  This,  there- 
fore, is  not  an  objedl  of  prero^ra- 
tive,  but  requires  indemnification 
to  thofe  who  exercife  the  power, 
that  the  legiflature  may  at  once 
C  affert 
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affcTt  the  law,  and  juftify  the 
tranfgreffors  of  it,  in  the  pecuhar 
circumftances  under  which  they 
aded.  Nor  is  this  the  cafe  only 
in  the  inftance  of  the  crown,  but 
in  in  fiances  of  private  fubjecls,  for 
law  cannot  comprehend  in  its  idea 
every  poffible  cafe,  even  between 
man  and  man,  much  lefs  every 
pofiible  emergency  of  ftate ;  but 
thofe  pojfthilities  are  few,  and  ra  - 
ther  hypothetical,  than  fuch  as  are 
likely  to  occur  when  the  law  has 
its  free  courfe ;  for  when  the  courts 
of  law  are  (liut,  and  military  law 
prevails  in  the  realm,  illegal  ads 
do  not  require  indemnity.  Bad 
admin iftration  of  government  in- 
deed will  entangle  itfelf  in  thefe 
difficulties  from  which  no  legal 
means  can  extricate  it ;  but  if  the 

law 
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Jaw  be  fufficiently  cxtenfive  for 
the  objeds  of  government  wifely 
and  faithfully  adminiftered,  it  in- 
cludes all  that  it  was  intended  to 
embrace ;  for  law  may  be  well  fup- 
pofed  to  fail,  where  abufe  of  go- 
vernment begins.  Minifters  whofe 
conduct  has  been  guided  by  cau- 
tion, prudence,  and  forefight,  by 
a  true  knowledo-e  of  the  conftitu- 
tion,  and  a  religious  veneration  for 
it,  have  found  the  law  hitherto 
fufficient,  at  leafl:  in  time  of  peace, 
for  all  the  exigencies  of  the  ftate. 
If  however,  in  very  extraordinary 
circum fiances,  whether  the  effecl 
of  careleffnefs,  ignorance,  wicked- 
nefs,  chance  or  fortune,  the  fafety 
of  the  country,  or  the  fafety  of  an 
individual,  requires  of  neceffity  that 
the  law  of  the  land  fliould  be  vio- 
C   2  lated, 
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lated,  in  the  one  inftance,  the 
pardon  of  the  crown,  in  the  other 
the  indemnity  of  the  legiflature, 
may  be  jufily  claimed,  and  cannot 
be  with  equity  refufed.  The  cafe 
•muft  be  extraordinary,  the  ri/que 
is  great ;  the  caution  and  circum- 
fpediion  therefore  will  be  equal  to 
the  rifque  and  peril.  In  fhort,  the 
law  is  certain  and  abfolute,  though 
the  breach  of  it  may  be  fometimes 
neceffary  and  meritorious ;  but  law 
is  one  thing,  expediency,  emer- 
gency, or  neceffity  is  another. 

Thefe  have  been  the  principles 
of  liberty  afferted  by  our  fore- 
fathers, eflablifhed  by  the  revolu- 
tion,  flill  maintained  generally, 
till  very  lately  univerfally ,  and  if 
fhere  are  any   high   in  rank  an^ 

office 
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office  who  have  ventured  to  fup~ 
port  the  contrary  doctrine,  let  them 
produce  the  authorities  upon  which 
it  is  founded ;  they  will  not  draw 
fuch  principles  from  Mr.  Selden, 
from  Sir  Ed.  Coke,  from  the  Pyms 
and  Hambdens  of  pafl  times,  nor 
from  any  found  authority  of  later 
date:  they  may  perhaps  be  jufti- 
fied  under  the  opinions  of  a  vei-y 
late  produdion,  but  which  I  dare 
not  cite,  as  it  had  the  misfortune 
by  the  order  of  both  houfes  to  be 
burnt  by  the  hands  of  the  hangman. 
I  mean  the  Droit  le  Roy, 

What  indeed  fhould  induce  us 
luddenly  to  quit  the  clear  and  fo- 
lid  ground  of  the  conftitution  once 
Iblemnly  eftabliflicd,  to  adopt  again 
.;h(?  dangerous  uncertainty  of  Ser- 
jeant 
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jeant  AiTiIey's  exploded  State  ne^ 
cejjtty^  I  am  at  a  lofs  to  imagine ; 
but  every  effed  is  owing  to  a  caufe, 
and  hereiies  in  politics  as  well  as 
religion  lliould  be  regarded  as  por- 
tentous prodigies  threatening  the 
weliare  of  ftates  and  empires. 
Methinksj  I  hear  the  Ipirit  of  that 
unworthy  Serjeant,  apofiate  from 
the  caufe  of  liberty,  transfufed  inta 
fome  modern  form,  plead  again  the 
caufe  of  arbitrary  power.  "  The 
''  Saliis  poputifiiprema  lex.  That 
*'  the  public  fafety  requires  in  cafes 
"  of  emergency,  that  there  fhould 
"  relide  a  fovereign  power  in  the 
"  crown,  a  late?2t  arcanum  oi  pre- 
"  rogative^  to  difpenfe  with  the 
"  ordinary  forms  and  rules  of  law ; 
'*  and  that  a  power  which  is  ne- 
"  ceffary  for  the  good  of  the  peo- 

"  pie 
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''  pie  cannot  be  illegal,  fince  their 
"  fafety  and  protedion  is  the  ulti- 
''  mate  end  of  all  law.  That  no 
*'  act  can  be  an  illegal  act  which 

o 

"  every  man  agrees  to  be  a  necejfary 
"  a6t.  That,  therefore,  the  ne- 
"  ceffitv  of  a  meafure  renders  it 
"  not  only  cxcufable  but  legal :  and 
"  confequently  that  a  judge  in  a 
**  court  of  law^  whe7i  once  the  ?2e- 
*'  cejpty  is  proved  to  him^  need  not 
"  hefuaie  to  declare  that  aU  legale 
"  which  would  be  clearly  illegal y 
"  where f tic h  necejfity  does  iwt  exiji. 
"  That  the  crown  is  the  fole  exe- 
"  cutive  power,  and  therefore  is 
*'  intruded  by  the  conftitution  to 
"  take  upon  itfelf  whatever  the 
"  fafety  of  the  ftate  may  require 
"  during  the  reccfs  of  parliament, 
"  which  is  at  n:of}  but  a  forty  days 
4  "  tyranny  -f 
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^^  tyranny \'  unle/s  indeed  pro- 
longed from  time  to  time  by  pro- 
rogation as  long  as  the  crown 
thinks  proper.  What  would  tliis 
arg^ument  amount  to  more  or  lefs 
than  that  the  plea  oi  Jiate  necej/ity 
gives  the  crown  a  power  to  difpenfe 
with  the  law  or  the  land,  and  that 
the  crown  alone  is  the  judge  of 
that  neceffity.  Thefe  are  the  fatal 
doctrines  which  have  in  times  paft 
plunged  this  country  into  civil 
w^ars,  and  deprived  one  Prince  of 
his  life,  and  another  of  his  throne  ; 
and  I  may  furely  fay,  that  if  fuch 
dodrines  are  at  any  time  hol- 
den  by  perlbns  e7m?te7it  i?i  the 
learned  profejftoii^  ZLnAfupported  by 
perfons  e7mnerit  iii  power  and  fitua- 
tiony  I  (hall  know  not  only  what 
to  think  of  them,  but  of  the  fate 

of 
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of   this  conftitution   and    govern- 
ment.    I  fhail  not  afk  my klfiv/je- 
ther  a   ^Junius  Brutus  would  trufi 
fuch    arbitrary  powers  to   the  dif^ 
cretion    of  a   Nero\    but   whether 
that  ftate  could  be  accounted  free, 
who  trufted  the  abrogation  of  her 
laws  to  a  Titus   or   a  Trajan.    In 
former  times  there  were  not  want* 
ing  thofe  who  could  affert  the  law 
of  the  land  in   oppofition  to  fuch 
violent  and  dangerous  tenets.  "  Let 
*  us  give  that  to  the  King  (faid  the 
'  fupporters    of    the     Petition    of 
Rights)  the  law  gives  him,  and 
no  more.''       "  I  know  how  to 
add  Sovereign  to  the  King's  per- 
fon  (fays  Mr.  Pym)  but  not  to  his 
power."    *'  I  know,  (fays  Sir  Ed. 
Coke)  that  prerogative  is  part  of 
the  law,  but  fovereign  power  is 
D  «  no 
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'  no  parliamentary  word.     In  my 
'  opinion,      it    weakens    Magna 
'  Charta  and  all  the  ftatutes ;  for 
'  they   are    abfolute  without  any 
'  faving  of  fovereign  power ;  and 
'  fhould  we  now  add  it,  we  fhall 
'  weaken  the    foundation  of  the 
^  law,  and  then  the  building  muft 
'  needs  fall."     Surely  this  is  a  fo- 
vereign power  in  its  utmoft  extent, 
which  claims  a  right  of  difpenfing 
with  the  ftatutes  upon  arguments 
of  neceility    during  the  recefs  of 
parliament.    What  fecurity  remains 
to  the  privileges  of  the  fubjed  ?   If 
neceility  is  a  plea  for  the  diipenfing 
power  to-day,  expediency  will  be 
the  plea  to-morrow;    if  it  is  u fed 
wifely  and  mercifully  to-day,  who 
fliall  be  the  pledge  for  to-morrow, 
that  it  fhall  not  fufpend  the  Habeas 

Corpus 
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Corpus  acl,  or  any  other  the  mofl: 
folemn  law,  that  has  no  better 
fandion  for  it  than  an  adt  of  par- 
liament ?  But  1  willclofe  this  con - 
fideration,  with  citing  that  palla- 
dium of  our  liberties,  the  Bill  of 
Rights  itfelf;  it  fpeaks  flx^onger 
than  I  can  :  may  its  voice  be  heard^ 
and  fink  deep  into  the  hearts  of 
Englifhmen. 

The  preamble  to  that  folemn 
adl  declares:  "  That  whereas  the 
"  late  King  James  lid,  by  the  af- 
*'  fiftance  of  divers  evil  cou?ifellors^ 
*^  judges^  and  mtnijiers^  employed 
"  by  him,  did  endeavour  to  fub- 
"  vert  and  extirpate  the  proteftant 
''  religion,  and  the  laws  and  li- 
'*  berties  of  this  kingdom;  firft, 
''  by  afluming  and  exercifing  a- 
D   2  "  power 
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''  power  of  difpenfing  with^  and 
"  fifp^^ding  laws^  and  the  ex  ecu- 
"  tio?i  of  laws-f  without  the  con- 
"  fent  of  parliament." 

After    reciting    other    articles    of 
grievances : 

^'  All  which  are  utterly  and  diredly 

*'  contrary  to  the  known  laws  and 

*^  ftatutes,    and   freedom    of   this 

^^  realm." 

And   then  concludes: 

*'  And  thereupon  the  Lords  Spiri- 
^^  tual  and  Temporal,  and  Com- 
''  mons,  purfuant  to  their  refpedive 
**  letters  and  eledions,  being  now 
"  aflembled  in  a  full  and  free  re- 
"  prefentative  of  this  nation,  ta- 
"  king  into  their  moft  ferious  con- 
*'  iideration  the  beft  means  for  ob^ 

"  tain- 
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^'  taining  the  end  aforefaid,  do, 
"  in  the  firfl:  place  (as  their  ancef- 
"  tors  in  the  like  cafe  have  ufually 
"  done)  for  the  vindicating  and 
"  afferting  their  ancient  rights  and 
"  Hberties,  declare : 

"  Firft,  that  the  pretended  power 
*'  of  fufpending  lawSy  or  the  exe- 
"  cut  ion  of  laws^  by  regal  autho- 
"  rity,  without  confent  of  parHa- 
"  ment,  is  illegal T  (declaring  the 
fame  illegality  with  regard  to  the 
other  articles  of  grievance). 

Such  is  the  declaration  of  this 
facred  and  fundamental  law,  and 
with  that  I  clofe  the  confideration 
of  this  detefted  dodlrine ;  not  of 
prerogative,  but  of  arbitrary  power; 
calculated  to  fcreen  weak,  ignorant, 

or 


[       22       ] 

or  wicked  minifters,  to  flatter  bad, 
and  to  deceive  good  Princes ;  to 
betray  the  laws  of  the  land,  and 
the  rights  of  the  people ;  and,  in 
two  words,  to  engraft  anarchy  up- 
on defpotifm. 

With  regard  to  the  particular 
meafure  which  has  given  rife  to 
thefe  difcuffionsj  how  far  it  was 
legal  or  illegal  will  be  befl:  feen, 
by  fl:ating  the  precife  terms  of  the 
2d  of  parliament,  which  permits 
what  the  proclamation  has  prohi- 
bited. 

Ann.  vice/,  fecundo^  Car.  II. 
Regis^  cap,  xiii.  '^  For  the  fur- 
'^  ther  encouragement  of  tillage, 
"  for  the  common  good  and  wel- 
"  fare  of  this  kingdom  •,    Be  it  en- 

"  aded, 
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aded,  by  the  King's  moft  ex- 
cellent Majefty,  by  and  with 
the  advice  and  confent  of  the 
Lords  Spiritual  and  Temporal, 
and  the  Commons,  in  this  pre- 
fent  parliament  affembled,  and 
by  the  authority  of  the  fame, 
that  from  and  after  the  29th 
day  of  June,  which  {hall  be  ia 
the  year  of  our  Lord  one  thou- 
fand  fix  hundred  and  feventy, 
and  from  thencefoi  ward,  it  iLall 
be  lawful  for  all  and  every  per- 
fon  or  perfons,  native  or  foreign- 
er, at  any  time  or  times,  to  fliip, 
lade,  carry  and  tranfport,  as  mer- 
chandife,  all  forts  of  corn  grain, 
althou2[h  the  prices  thereof  fhall 
exceed  the  rates  fet  down  in  one 
ad  of  this  prefcnt  parliament, 
made  in  the  15  th  vear  of  his 
2  "  Ma- 
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"  Majefty's  reign,  intituled,  An 
"  adl  for  the  encouragement  of 
*^  trade;  the  faid  adl,  or  any 
"  other  law,  ftatute,  ufage,  or 
*'  other  prohibition  to  the  contrary 
"  thereof  in  any  wife  notvvith- 
"  ftanding." 

Having  now  difcufled  the  gene- 
ral queftion,  whether  the  crown 
IS  inverted  by  the  conftitution  with 
a  power  of  difpenfing  with  the  law 
of  the  land ;  and  having  (hewn 
in  the  particular  inftance  now  be- 
fore us,  that  fuch  a  power  has  been 
exercifed  by  the  crown,  let  us  fhortly 
take  a  view  of  thole  circumftances 
by  which  alone  fb  dire6l  a  viola- 
tion of  the  law  can  be  excufed  and 
juftified,  {q  far  as  to  have  an  equi- 
table claim  to  the    indemnity    of 

parliament. 

The 
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The  temporary  acl  of  the  for- 
mer jfeflion  havlno;  been  calculated 
only  to  prevent  the  exportation  till 
the  crop  of  the  fucceeding  year 
could  be  afcertained ;  and  the  par- 
liament having,  in  its  wifdom,  re- 
tained to  itfelf  the  power  or  pro- 
longing the  term,  in  cafe  of  emer- 
gency by  a  barren  harvefl:,  a  power 
they  were  too  jealous  of  to  trufl: 
out  of  their  own  hands  upon  the 
prefent  occafion ;  the  temporary 
a(^,  I  fay,  of  the  former  fefTion, 
prohibiting  the  exportation  cfr^/r;/, 
grainy  7?ialt^  meal^  flour ^  hread^  bif- 
cuity  and  flarchy  for  a  Uimted 
iimey  expired  on  the  26th  of  Au- 
gufl.  The  adl  for  the  importation 
of  American  corn  and  grain  (rice 
excepted)  without  duty,  as  alio  a- 
nothcr  adl  for  the  importation  of 
E  oats 
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oats  and  oatmeal  duty  free,  both  ex- 
pired on  the  29th  of  Septemper.  On 
the  I  oth  of  September  a  proclama- 
tion by  the  King  in  council  was  if- 
fued  out  againft  foreftallers  and  re- 
grators,  ftating,  "  that  the  prices  of 
corn  were  already  very  much  in- 
creafedj  and  the  fame  were  likely 
to  be  much  dearer,  to  the  gi-eat  op- 
prefflon  of  the  poor^^  &:c.  and  m. 
the  fame  Gazette  appeared  another 
proclamation  of  the  fame  date,  to 
prorogue  the  parliament  from  the 
1 6th  of  September  to  the  nth  of 
November. 

In  the  mean  time,  the  price  of 
corn  increaling,  the  neceffities  of 
the  poor  growing  every  day  more 
urgent,  and  breaking  out  into  riots 
and  infurredions  in  feveral  parts 
2  of 
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of  the  kingdom  ;  and  the  nation 
being  threatened  with  inevitable 
famine  from  the  exportation,  com- 
miflions  having  been  received  from 
foreign  parts,  where  the  harvefl: 
had  alfo  failed,  to  purchafe  wheat 
at  an  unlimited  price ;  the  King  in 
council  iffued,  on  the  26th  of  Sep- 
tember,  a  proclamation,  by  which, 
after  reciting  the  circumftances  of 
general  calamity,  and  the  imme- 
diate danger  of  ftill  greater  diftrefs 
to  be  apprehended  ;  and  ftating, 
*'  that  the  parliament  ftanding  pro- 
*'  rogued  to  the  1 1  th  day  of  No- 
"  vember  next,  his  Majefty  had 
"  not  an  opportunity  of  taking  the 
"  advice  of  his  Parliament,"  &^c, 
an  embargo  is  thereby  laid  "  on  all 
"  fhips  and  veflcls,  laden  or  to  be 
*'  laden,  in  the  ports  of  Great 
E   2  ''  \^ri- 
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'^  Britain,  with  wheat  or  wheat 
"  fiour.^  to  be  exported  to  foreign 
^*  parts;  and  that  the  faid  em- 
*^  bargo  do  continue  and  remain 
''  from  the  date  hereof  until  the 
*^   14th  of  November  next.'* 

Under  the  circumftances  recited 
in  this  proclamation,  and  in  which 
the  nation  then  flood,  there  is  not, 
I  believe,  a  man,  the  moft  zealous 
friend  to  liberty,  who  will  hefitate 
to  acquit  thofe  who  advifed  the 
crown  to  interpofe  its  authority, 
however  contrary  to  law,  to  lave 
this  country  from  fo  dreadful  a  ca- 
lamity as  then  tlireatened  it,  and 
which  indeed  began  already  to  be 
felt  in  part.  This  is  certainly  one 
of  thofe  occafions,  in  which  it  be- 
comes the  minifters  of  the  crown 

to 
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to  ftand  forth  at  their  rifque  and 
peril  for  the  falvation  of  the  fiate. 
The  danger  was  immediate,  there 
was  a  nece/Tity  to  interpofe  an  im- 
mediate remedy,  and  no  legal  re- 
medy was  from  the  circumftances 
poffible.  The  King  in  that  in- 
ftance  acled  as  the  father  of  his 
people,  and  merits  only  fentiments 
of  unfeigned  gratitude  from  us  for 
his  tender  care  for  our  welfare ; 
whiifl:  his  advifers  in  that  inftance 
deferve  indenmity  from  the  legif- 
lature  for  the  violation  of  the  law, 
and  approbation,  which  is  implied 
in  that  indemnity,  to  the  motive  and 
principle  of  their  condudl.  So  much 
for  the  peculiar  circumftances  of 
neceflity,  under  which  the  appa- 
rent illegality  of  that  prohibition 
is  to  plead  its  juftilication.  It  re- 
mains 
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mains  now  for  us  to  examine  how 
it  came  to  pafs,  that  thofe  circum- 
ftances  of  neceflity  were  brought 
about,  fo  as  to  preclude  a  poffibi- 
lity  of  reHeving  the  diftreffes  of  the 
people,  without  violating  the  fun- 
damental laws  of  the  conftitution ; 
for  after  all,  it  will  avail  a  minifter 
but  little,  to  extort  from  us  an  ac- 
quittal under  circumftances  of  ne- 
ceflity, if  it  fhould  be  proved  that 
the  neceflity  was  of  his  own  con- 
triving. It  will  indeed  remove  the 
blame  a  little  higher,  but  it  will 
only  fall,  perhaps,  with  the  greater 
weight  and  cenfure. 

As  early  as  the  middle  of  July  * 
it   was  by  no    means  difficult    to 

form 

*  Note,  The  price  of  corn  was  higher  the 
lad  week  in  July,  and  continued  lb  through 

the 
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form  fome  guefs  upon  the  future 
harveft.  In  fa6l,  the  price  of  corn 
at  Bear-key  then  mounted  to  45  s, 
the  quartern;  and  fo  continued 
rifing  till,  in  the  beginning  of  Sep- 
tember, it  flood  as  high  as  48  j 
Before  the  adl  to  prohibit  the  ex- 
portation was  expired,  which  was 
on  the  26th  of  Auguft,  the  alarm 
was  grown  univerfal.  Application 
was  made  to  all  the  principal  mi- 
niftcrs  of  ftate  in  Auguft,  by  the 
late  Lord  Mayor,  who  from  his 
moft  extenfive  dealing  in  the  corn 
trade,  and  from  the  fituation  of 
his  great  office,  could  not  but 
be  well  informed  of  the  gene- 
ral ftate  of  corn  throughout  the 
ifland,     fince    that    office   obliges 

the  whole  month  of  Auo-uft,  than  it  had  been 
at  any  time  when  the  parliament  thought  tit 
to  lay  the  prohibition. 

him 


[       32       ] 

him  to  eftabliili  the  afTize  cf  bread 
for  the  raftenance  of  this  metro- 
poHs ;  and  it  is  therefore  impoffi- 
ble  for  the  minifters  to  plead  igno- 
rance,  or  that  they  did  not  forefee 
early  the  approaching  calamity  ; 
if  they  did  not  themfelves  forefee 
it.  others  had  the  fagacitv  to  point 
it  out  to  them  ;  and  we  may  there- 
fore fafely  ftate,  that  in  the  middle 
of  AuG;uf!:  at  fartheft  they  murt 
have  been  apprifed  of  the  impend- 
ing evil.  Had  they  thought  lit 
therefore  at  that  time  to  have 
iffued  a  proclamxation,  that  where- 
as the  parliament  flood  prorogued 
to  the  1 6th  of  September,  it  fhould 
then  meet  to  take  this  very  ini- 
portant  matter  under  their  confi- 
deration,  they  miight  have  given  a 
notice  of  at  leaf!:  thirty  days,  and 

par^ 
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parliament  might  then  have  had 
the  power  to  prevent  the  diftrefs 
and  opprefiion  of  the  poor,  by 
prolonging  the  term  of  three  ex- 
piring temporary  laws,  all  neceflary 
to  produce  an  effect  adequate  to 
the  danger  with  which  we  were 
threatned.  What  did  the  minif- 
ters  do  upon  this  occallon?  they 
fhut  their  ears  againfl:  the  advice  of 
thofe  who  foretold  thefe  calamities, 
they  fuffered  the  diftrefs  to  aug- 
ment from  day  to  day,  till  on  the 
loth  of  September,  when  wheat 
ftood  at  48  J.  when  the  opprejjjon  of 
the  poor  was  already  grievous, 
though  with  the  higheft  probabi- 
lity of  increafing^  a  proclamation 
was  iffued  out  for  their  redrcfs,  but 
a  proclamation  to  what  purpofc? 
to  declare  that  the  price  of  wheat, 
F  already 
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already  high,  would  become  ftill 
higher,  and  to  tell  the  people  that 
they  were  entitled  to  their  fliare  of 
fuch  corn  as  was  found  in  the  hands 
of  foreftallers  and  regraters.  What 
effedt  could  fuch  a  proclamation  be 
expecled  to  produce,  but  that 
which  it  had  already  produced  in 
the  year  fifty-fix:  viz.  to  warn 
the  avarice  of  the  interefied  far- 
mer, not  to  produce  his  corn 
whilfl:  there  was  a  profped  aflured 
to  him  of  a  flill  better  market  if 
he  held  out ;  at  the  fame  time  that 
the  temptation  of  plundering  corn, 
under  the  pretence  of  doing  them- 
felves  juftice  upon  foreftallers,  re- 
graters  and  ingroffers,  incited  the 
needy  and  difcontented  populace 
to  riot  and  infurredlion.  This, 
however,    was    the     only  remedy 

offered 
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offered  to  the  neceffities  of  a  flarv- 
ing  people  ;  but  as  if  the  miniders 
were  determined  to  put  it  out  of 
their  own  power  to  give  them  any 
effectual  rehef,  it  was  accompanied 
with  what? — a  prorogation  of  par- 
liament to  the  eleventh  of  Novem- 
ber. 

By  this  means  all  advice  of  par- 
liament was  in  any  cafe  preclud- 
ed, all  legal  reftridions,  as  well 
as  effedual  provifions  to  increafe 
the  ftock  were  entirely  put  out  of 
the  queftion.  The  importation 
from  America  of  corn,  as  well  as 
that  of  oats  and  oatmeal,  were  to 
expire  of  courfe  without  a  polTibi- 
lity  of  their  being  renewed ;  riots> 
tumults,  and  rebellion,  might  have 
burft  forth  in  the  bowels  of  the 
F   2  {late, 
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ftate,  and  parliament  was  put  out  of 
the  power  of  the  King  by  this  extra- 
ordinary prorogation  ;  and  at  laft, 
when  the  evil  could  no  longer  be 
palliated,  and  the  cries  of  the  peo- 
ple roufed  even  the  minifters  from 
their  indolence,  adminiftration 
found  that  they  had  not  left  to 
themfelves  the  power  to  do  that 
legally,  which  however  they  were 
obliged  to  do  illegally,  or  the  na- 
tion muft  have  peri  (lied  under  their 
hands.  The  prohibition  then  was 
at  laft  laid  by  royal  authority  \ 
but  to  what  bounds  does  the  pro- 
hibition confine  itfelf?  Why,  to 
wheat  and  to  wheat-flour  only.  The 
minifters  hearing  complaint  only 
of  the  wheat  harveft,  imagined 
that  other  corn  might  be  fafely 
exported ;  and  not  knowing  that 
I  all 
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all  grain  will  be  afFedcd  by  the 
fcarcity  of  one  grain,  and  that 
the  confideration  of  grain  in  ge- 
neral cannot  be  leparated,  and  in 
fadl  never  is  feparated ;  they  fuffer- 
ed  fuch  an  exportation  of  barley, 
after  the  embargo  had  been  laid,  as, 
I  have  been  very  credibly  informed 
by  perfons  of  the  mod  unexcep- 
tionable authority  in  matters  of 
this  nature,  would  have  fufEced 
the  confumption  of  the  diftilleries 
of  Great  Britain  for  two  years : 
this  is  a  facl  that  may  be  eafily 
aicertained. 

Thefe  and  many  other  incon- 
veniencies  might  have  been  obviat- 
ed,  by  the  moft  natural,  fimple, 
and  ordinary  method  ;  that  of  con- 
vening parHament,  and  laying  be- 
fore 
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fore  them    the    circumftances    of 
public  diftrels   for  their  confidera- 
tion    and    advice.       They    might 
certainly  have  been  convened  u^ith 
a  notice  of  thirty  days,    by  a  pro- 
clamation   for  this  purpofe,    as   I 
have    fiated  above,   on  the  i6th, 
without   any    further   prorogation. 
If  not  on  the  i6thj  on  any  other 
day  after  the  i6th,  by  a  fhort  pro- 
rogation.  If  at  the  time  the  emer- 
gency of  the  flate  did  not  require 
their  aflembling,    they  might  ftill 
be  delayed  from  time  to  time  by 
fhort  prorogations  till  the  day  up- 
on  which  they  did  adually  meet. 
And  now  what  are  the  objedions 
oppofed  to  this  effedual,  conftitu- 
tional,   and   legitimate  expedient  ? 
Why  truly  the  danger  of  a  prece^ 
dent   for  calling  together  the  par- 
liament 
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liament  for  the  difpatch  of  a  par- 
ticular bufinefs  (though  upon  fuch 
an  emergency)  with  a  notice  of  lets 
than  forty  days.  Would  not  any 
one  imagine  now  that  this  notice 
was  one  of  the  fundamental  laws 
of  the  conftitution,  that  had  never 
been  departed  from,  and  that 
ftood  as  the  bafis  of  our  law? 
On  the  one  hand,  the  bill  of  rights, 
and  the  violation  of  that  law,  with- 
out which  there  is  no  fuch  thing 
as  law  amongft  us;  the  cries  of 
a  ftarving  multitude,  the  profped 
of  famine,  the  alarm  of  the  city  of 
London,  the  check,  to  all  the  ma- 
nu failures  of  Great  Britain,  the 
difcontcnt  and  oppreffion  of  the 
poor  breaking  out  into  riot  and 
mutiny,  and  no  effeclual  means 
to  flop  a!I  thefe  difordcrs  and  ca- 
lamities : 
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lamlties  :  in  the  other  fcale,  what  ? 
a  proclamation,  which  whoever 
knows  any  thing  of  the  conftitu- 
tion  of  parhament,  knows  to  be  a 
mere  grace  of  the  crown,  of  no 
more  importance  to  the  formahty 
of  their  proceedings  than  any  other 
private  notification ;  which  is  at  all 
times  totally  unnecefiary,  and  has 
been  in  late  times  fi-equently  omit» 
ted ;  for  parliament  in  fad  is  un- 
derfiood  to  meet  always  upon  the 
day  to  which  it  is  prorogued,  un-^ 
lefs  a  more  diftant  day  is  appoint- 
ed by  a  previous  proclamation  to 
prorogue.  Thus  then  the  whole 
of  that  argument  falls  at  once  to 
the  ground.  What  has  been  the 
cafe  with  regard  to  fliort  proroga* 
tions  *  ? 


730.   Proclamation  iflfued  14th  of  De- 
cember 
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Whoever   will  take  the  trouble 
to  caft  his  eyes  upon  the  note,  and 


to 


cember  to  meet  the  21  ft  of  January  i  thirty 

eight  days. 

1736.  fummoned  by  proclamation  to  meet 
the  2ift  of  January,  prorogued  to  the  firft  of 
February  •,  eleven  days. 

1723.  on  the  I oth. of  December,  parliament 
prorogued  to  the  9th  of  January  -,  thirty  days. 

1 7 16.  prorogued  by  proclamation  the  21ft 
of  December,  to  meet  on  the  1 7  th  of  January  j 
twenty-feven  days. 

1 7 1 5.  both  houfes  adjourned  2  ift  of  Nov. 
to  the  14th  of  December  j  proclamation  dat- 
ed 22d  of  November  for  them  to  fit  on  the 
faid  14th  of  December-,  tv/enty-two  days. 

1 7 10.  parliament  prorogued  from  the  5th 
of  April,  to  the  i8th  -,  to  the  2d  of  May  •, 
to  the  1 6th  •,  to  the  4th  of  July  ;  to  the  iSth; 
to  the  I  ft  of  Auguft  i  to  the  26th  of  Septem- 
ber. 

1706.  proclamation  on  the  21ft  ofO(5lober, 

to  meet  the    21ft  of  November,    thirty-orte 

G  days  i 
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to  trace  back  the  ufage  of  parlia- 
ment  in  this  refped,  will  fee  how 

fhort 

days ;  prorogued  to   the  3d  of  December, 
twelve  days. 

1704.  proclamation  the  21ft  of  September 
to  meet  on  the  24th  of  Odlober  ;  thirty -three 
days. 

■1703.  prorogued  to  4th  of  November,  then 
to  the  9th  i  five  days  only,  then  meet  with- 
out proclamation. 

1702.  prorogued  to  the  8  th  of  Odober : 
proclamation,  further  prorogation.  Procla- 
mation 6th  of  September,  meet  the  2Qth  of 
Oclober ;  forty-four  days. 

1 70 1,  proclamation  fcr  dijfolving  the  -parlia- 
ment^ and  calling  a  new  one,  dated  the  nth  of 
November  ;  to  meet,  and  they  did  meet  the 
13th  of  Decem.ber,  thirty-two  days:  the  oc- 
cafion,  France  declaring  for  the  Pretender. 

1699.  from  the  24th  of  Oftober  to  the 
i6th  of  November;  twenty-three  days. 

1698.  3d  of  November,  proclamation  to 

meep  the  29th  •,  twenty-fix  days. 

1695. 
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fhort  have  been  the  intervals  which 
have  been  allowed  to  prorogations 
at  various  times,  from  five  days  in 
1703,  to  twelve  days  in  feveral 
inftances,  and  fo  on  from  twenty 
to  about  thirty  days,  juft  as  occa- 
fion  required.  This  moft  alarm- 
ing  precedent   then  is  at  an  end, 

1695.  from  the  8th  of  October  to  the 
31ft;  twenty  three  days — no  proclamation, 
but  meet  the  2 2d  of  November. 

1694.  from  25th  of  Odtober,  to  the  6th 
of  November  j  twelve  days. 

1693.  from  26th  of  Odober  to  the  7th  of 
November;  twelve  days. 

•  1 69 1 .  from  the  5th  of  Odober  to  the  2  2d  ; 
feventeen  days. 

1690.  from  the  iSth  of  Auguft,  to  the  8th 
of  September  j  twenty -one  days. 

1688.  the  letter  for  eleding  the  convention 
dated  29th  of  December,  to  meet  the  2 2d 
of  January  •,   twenty-four  days. 

G  2  or 
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or  rather  it  flands  fb  fixed  already 
upon  the  journals  of  parliament, 
that  nothing  we  could  have  done 
would  have  been  of  confequence 
in  that  refped:.  We  might  have 
fafely  ventured  to  have  given  bread 
to  the  people,  and  have  incurred 
the  rifque  of  one  more  precedent 
being  added  to  the  number,  with- 
out reducing  ourfelves  to  the  ne- 
ceffity  of  breaking  through  the 
eftabliflied  laws  of  the  conftitution, 
for  fear  fomebody  might  hereafter 
abufe  the  precedent  of  a  fhort  pro- 
rogation, and  a  fudden  meeting  of 
parliament,  under  the  mofl: immedi- 
ate neceffity  and  emergency  of  the 
ftate.  But  there  is  ftill  one  objedion 
to  the  meeting  of  parliament  for  this 
great  objedl,  w^hich  merits  a  very 
particular  confideration,    viz.    the 

fettingj 
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letting  people  upon  port  horfes 
from  one  end  of  the  iHand  to  the 
other,  and  making  them  fcamper 
up  to  town  in  all  the  heat  of  the 
weather,  peers  and  commoners,  bi- 
fhops  and  laity,  old  and  young,  one 
with  another,  on  fo  flight  an  occa- 
fion,  as  to  prevent  a  famine  thro' 
the  kingdom.  This  tendernefs  for 
the  repofe  of  the  country  gentle- 
men, does  indeed  deferve  their 
very-  peculiar  acknowledgments; 
but  as  for  the  houfe  of  Commons, 
I  believe,  there  are  very  few  of 
thofe  o;cntleiren  who  will  chufe 
to  avow  to  their  conf!:iruents,  that 
they  would  wifli  to  avail  them- 
felves  of  it.  And  as  to  the  peers 
indeed,  if  we  may  judge  by  the 
alacrity  with  which  they  move  to 
this  center  of  the  ifland  for  a  place 

or 
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or  a  pen/Ion^  even  from  a  fick  bed, 
in  the  weakeft  ftate  of  health,  up- 
on any  changes  of  adminiftration, 
the  difficulty  feems  to  vanifh,  un- 
lefs  indeed  they  are  only  indolent 
when  the  good  of  their  country 
requires  their  activity,  which,  far 
be  it  from  me  to  fuppofe. 

Having  now  gone  over  the 
ground  I  propofed  to  myfelf,  and 
having  endeavoured  to  lay  before 
the  reader  the  whole  of  the  pro- 
portion taken  together,  it  will  re- 
quire, I  believe,  but  very  little  at- 
tention to  it  to  pafs  judgment 
upon  this  tranfadion.  The  mi- 
nifters,  more  agreeably  employed 
in  the  lavifli  diftribution  of  ho- 
nours, places,  penfions,  grants  and 
compenfations,     fuEered    not   the 

cry 
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cry  of  the  poor  to  reach  their  in- 
toxicated profperity.  They  flight- 
ed and  negle^led  the  advTrtife- 
ments  of  a  calamity,  in  whicii  not 
policy  alone,  but  humanity  itfelf 
was  interefted.  When  the  oppref- 
fio7i  of  the  poor  found  its  Vv^ay  at 
laftto  their  confidcration,  they  ap- 
plied the  remedy  of  the  firfl:  pro- 
clamation, which  could  operate 
nootherwife  than  it  did  now,  and 
had  done  formerly,  to  increafe  that 
oppreflion  of  the  poor,  whilft  in 
the  fame  Gazette  they  deprived 
the  Kins:  of  the  advice  of  his 
parliament  upon  this  emergency, 
by  a  long  prorogation  to  the  1 1  th 
of  November.  Having  thus  put 
it  out  of  their  power  to  give  to 
the  people  any  conftitutional  re- 
drefs,  they  found  themfclvcs  oblig- 
2  ed 
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ed,  in  the  face  of  the  bill  of  rights, 
to  difpenfe  with  and  fufpend 
an  ad:  of  parliament  by  royal 
authority,  laying  an  embargo 
upon  fhips,  v/hich  however,  for 
fear  it  fhould  be  in  fbme  degree 
effedual  to  its  purpofe  when  the 
law  was  violated,  inftead  of  fol- 
lowing the  mode  of  ads  of  parlia* 
ment,  confined  itielf  to  wheat  alone, 
and  wheat  flour;  which  blunder, 
I  have  a  right  to  fay,  cannot  but 
haveconfiderably  increafed  the  fear- 
city.  Parliament  however  meets  at 
laft ;  the  eyes  of  the  kingdom  are 
upon  that  meeting  ;  they  take  this 
arbitrary  A61  under  their  confide- 
ration ;  and  what !  inftead  of  acr 
knowledging  the  illegality,  and  ap- 
plying to  parliament  for  indemnity 
upon  the  circumftances,  the  high 

arbitrary 
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arbitrary  dodrine  of  a  dilpenfing 
power  in  the  crown,  under  the 
fpecious  pretences  of  State  Neceffity, 
is  again  propagated  in  open  day- 
light. The  great  principle  upon 
which  the  Revolution  ftands,  is 
again  brought  into  queftion,  and 
the  free  conftitution  of  this  country 
fhaken  to  its  very  foundations. 

Such,  my  countrymen,  is  the 
out-fet  of  that  minifter,  who  has 
profefled  fo  fairly,  and  has  deceived 
fo  often ;  who,  out  of  place,  is  ever 
ready,  not  only  to  facrifice  the  jufl 
prerogative  of  the  crown,  but  the 
rights  and  fupcriority  of  parlia- 
ment, and  of  Great  Britain  ;  who, 
in  place,  ftretches  that  prerogative 
to  the  moft  arbitrary  extent,  and 
knows   no  bounds  to  that  power 

H  which 
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which  he  is  to  exert  and  wield  J 
who  having  in  a  former  miniftry 
exhaufted  the  vital  ftrength  of  this 
kingdom,  to  fatisfy  his  ambition  and 
v^ain- glory,  (the  true  fourceofall 
our  calamities)  has,  under  the  pre- 
tence of  the  facred  love  of  liberty, 
deprived  us  of  the  affiilance  and 
aid  of  our  fellow  fubjecis,  upon  di- 
fiinclions  as  frivolous  as  they  were 
viiionary ;  and  would  now  com- 
plete his  work,  by  depriving  us  of 
the  birth-right  of  Engliflimen,  by 
fubmitting  our  laws  to  the  ftale, 
exploded  plea  of  necefiity  and  e- 
mergency  of  ftate.  Huic  ab  ado- 
lefcentia  difcordia  civilis  grata  fu- 
it\  ibique  juv£?itulem  fuam  exer- 
cint.  A7iimus  audaxy  fubdolus^  va- 
rius^  ciijus  libet  ret  Jtmtilator^  ac 
dijftmnlator^  aliejti  appeiens^  fui 
2  pro- 
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profufus ;  ardens  in  cuptditatthus ; 
fatis  loquenticey  fapientia  parum. 
Vaflui  animus  immoderata^  incre- 
dibilia^  nitnis  alta  Jemper  cupic- 
bat. 


THE     END. 


